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Investment Treatment Obligations
Absolute Protections (noncontingent obligations)
Fair & Equitable Treatment
Full protection & security
Compensation for Expropriation
Relative Protections (contingent obligations) National Treatment (NT) Most Favoured Nation Treatment (MFN)
• BITs often prohibit the taking of a foreign investment by a public authority except: 1. for a public purpose, 2. on a non-discriminatory basis, and 3. against compensation.
ARTICLE 6 (Hong Kong-Australia BIT) Expropriation 1. Investors of either Contracting Party shall not be deprived of their investments nor subjected to measures having effect equivalent to such deprivation in the area of the other Contracting Party except under due process of law, for a public purpose related to the internal needs of that Party, on a non-discriminatory basis, and against compensation.
Expropriation
• Direct/Indirect Expropriation -Direct -acts that transfer title and physical possession -Indirect -acts that lead to the loss of management, use or control, or a significant depreciation in the value, of assets
• 'Creeping' Expropriation -'the slow and incremental encroachment on one or more ownership rights of a foreign investor that diminishes the value of its investment.'
• Regulatory Takings Expropriation
• Arbitral tribunals have found a number of different factors relevant in distinguishing non-compensable regulation by the State from compensable expropriation.
• Relevant considerations:
-whether the government has acquired the investor's property rights; -whether the interference with those rights is proportionate to a public interest objective; -the degree and duration of the interference; -whether the measure entails an exercise of the State's sovereign police powers; -and the legitimate expectations of investors.
• Arbitral decisions concerning the FET standard have assessed government conduct according to principles of reasonableness, consistency, non-discrimination, transparency, and due process.
• Pursuant to Article 2(2) of the Hong KongAustralia BIT, '[i]nvestments and returns of investors of each Contracting Party shall at all times be accorded fair and equitable treatment … in the area of the other Contracting Party'.
• 
Full Protection & Security
• Traditionally, safeguards foreign investors against physical harm.
-Applied in cases where investors' physical assets have been damaged by 3 rd parties as a result of the host state's failure to prevent such damage or where the host state has failed to punish the perpetrators.
• Some tribunals have extended the scope of this standard and applied it to unjustified legal or administrative actions.
